of enforcement by the regulator can induce a mine operator into
relying on what it believes is a construction of the application
of the standard to its operation.  In a similar situation the
Federal Mine Safety and Health Review Commission has rejected the
applicability of the doctrine of equitable estoppel to the
Secretary but viewed the Secretary's erroneous interpretation as
a factor which should be considered in mitigation of any penalty
to be assessed, Secretary v. King Knob Coal Company, Inc., 3
FMSHRC 1417 (June, 1981), stating:

"The Supreme Court has held that equitable estoppel
generally does not apply against the federal government.
Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380,
383-306 (1947); Utah Power & Light Co. v. United States,
243 U.S. 389, 408-411 (1917).  The Court has not ex-
pressly overruled these opinions, although in recent
years lower federal courts have undermined the Merrill/
Utah Power doctrine by permitting estoppel against the
government in some circumstances.  See, for example,
United States v. Lazy F.C. Ranch, 481 F.2d 985, 987-990
(9th Cir. 1973); United States v. Georgia-Pacific Co.,
421 F.2d 92, 95-103 (9th Cir. 1970).  Absent the Supreme
Court's expressed approval of that decisions! trend, we
think that fidelity to precedent requires us to deal
conservatively with this area of the law.  This re-
strained approach is buttressed by the consideration
that approving an estoppel defense would be inconsistent
with the liability without fault structure of the 1977
Mine Act.  See El Paso Rock Quarries, Inc., 3 FMSHRC
35, 38-39 (1981").  Such a defense is really a claim that
although a violation occurred, the operator was not to
blame for it."

It is concluded from the circumstances presented here that
the pattern of MSHA's non-enforcement does greatly mitigate the
Respondent's culpability.  One would reasonably infer from the
record as a whole that the hazard to miners' safety was actually
not recognized by MSHA or the operator over a great period of
time.  Accordingly, the degree of Respondent's negligence is
found to be only minimal.  On the other hand, in view of the
distinct possibility for serious or grievous harm to result from
this violation, it is found to be very serious.

Citation No. 2080847

Upon walking into Respondent's saw room on April 18, 1984,
Inspector Snipe observed 2 gang saws (Nos. 5 and 6) running while
unguarded.  These two saws which had not been in operation for "a
long time", had been placed into operation approximately two days
before the inspection.  Respondent admitted the violation which
pertained only to saw #5 (Tr. 112), and also conceded that it was
aware that guarding (railing) was required on the 2 saws in
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the  walkway
